Air quality measures along the busy road N65

In the Netherlands air quality is calculated with a tool called NSL. In 2011 people in Helvoirt noticed that this NSL tool assessed air
quality often beyond the 10 meter from the kerbside as prescribed by Directive 2008/50/EC, Annex III paragraph A1.
The local government did not want to intervene so on December 29 2011 a formal complaint was dropped in Helvoirt. Again the local
government refused to take action so lengthy legal administrative procedures were started in two instances. These procedures ended
at the highest Dutch administrative court, the “Raad van State”. In both instances the “Raad van State” did not enter into the merits of
the case, declared them not-admissable or not founded and referred to the civil court. The same happened with comparable procedures
in the larger towns Eindhoven and Helmond. So more then 6 administrative procedures all ended in a reference to the civil court.
Details of these administrative procedures can be found at:
- http://www.n65.nl/RvS-Haaren/Procedure-Overschrijding-Luchtverontreinigingsnormen-N65.htm
- http://www.n65.nl/RvS-Helmond/Procedure-Overschrijding-Luchtverontreinigingsnormen-N270-Traverse.htm
- http://www.n65.nl/Eindhoven/Procedure-Overschrijding-Luchtverontreinigingsnormen-Kennedylaan.htm
A compliant on these decisions at the European Court of Human Rights also ended in non-admissable.
In the meantime the central government by way of the Ministry of Infrastructure and Environment, maintained in various letters that
all measuring points should be located on more that 10 meter from the kerbside. An opinion of the EU DG Environment on July 29,
2015, clearly stated that this assessing method of the Ministry is incorrect.
So, on August 21 2015 a civil complaint was dropped. See details at http://www.n65.nl/Civiel/Civiele-Procedure.htm.
Now the Ministry of Infrastructure and Environment took the position to accept the maximum 10 meter criterion but maintained that
the criteria for Macroscale siting in the Directive 2008/50/EC Annex III, paragraph B are also applicable for Microscale siting in
paragraph A1. As a result air quality is assessed on locations beyond the maximum allowed 10 meter from the kerbside. The NSL
therefore does not signal that maximum levels are exceeded on many places.
The argument of the Dutch State is that when there is no relevant exposure, there is no need to asses. But we all know that at the end
of 2007 a battle raged in the European Parliament about amendments, notably 4 and 23 in the latest numbering, whether or not to
include in microscale siting this notion of relevant exposure as defined in section B for macroscale siting. Inclusion of that notion
would imply a kind of exception on the obligation to assess at all locations and within 10 meter from the kerbside.
This battle was strongly supported by the Dutch government. But in the final text these proposed changes were not accepted. Even if
they were accepted, there is sufficient evidence that near busy roads in agglomerations the highest concentrations occur and thus
relevant exposure exists.
On October 12 2016 the Dutch court in the Hague did not judge on the merits of the case, deemed the complaint not admissible and
referred back to the Administrative court. Appeal on this decision is very expensive and time consuming, caught in a legal nightmare
between civil and administrative courts that do not want to judge on the merit of the case.
Therefore we address ourselves to you for help as you are supposed to do as "Guardian of the Treaties" according to article 17 of the
EU Treaty.

